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ISSUES PRESENTED 
The fairness doctrine requires that when a station 
presents one side of a controversial issue of public im- 
portance, it is obligated to afford reasonable opportunity 
for the presentation of significant conflicting viewpoints 
on the issue. The crucial question raised in this appeal 
is whether Armed Forces recruitment messages, which attempt 
to persuade young men that it is desirable for a multitude 
of reasons to join the military, constitute the presentation 
of one side of a controversial issue of public importance, 
REFERENCE TO RULING 
Appellant organizations appeal the decision of the 


Federal Communications Commission (FCC), dated June 4, 1970, 


rejecting their complaint under the Fairness Doctrine against 


KSFO, KCBS, KFRC, KGO, KYA, KDIA, KPAT, KABL, KNEW, KOIT, KSAY, 
KALX, KFOG, KBHK-TV, KEMO-TV, KGO-TV,KTVU-TV KRON-TV and 
KPIX-TV, all licensed broadcasters in the San Francisco area. 
Appeal to this court is made under the First Amendment and 
Title, 47 U.S.C.A. Sec. 402. 
STATEMENT OF THE CASE 

The history of the present case can be briefly stated. 
On December 3, 1969, Appellants sent to the twenty-one 
San Francisco broadcasters identical letters requesting 


"reasonable opportunity" to sponsor public service announcements 
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that would present viewpoints opposed to those presented 


in recruitment messages sponsored by the United States 
Armed Services and carried by the respective stations. Eleven 
of the stations formally denied Appellants' request. The 
other ten did not respond, 

On February 16, 1970, Appellants filed a formal 
complaint with the F.C.C. against all twenty-one stations. 
The complaint asserted that the licensees had failed to 
fulfill their legal obligations under the Fairness Doctrine, and 
asked the Commission to direct them to do so. Repedtants 
contended in their complaint that (1) the military recruit- 
ment public service announcements promoting the desirability 
of military service broadcast by the San Francisco licensees raise 
a controversial issue of public importance--nanely, the issue 
of whether it is desirable for a young man in America today to 
participate in the armed forces; (2) there are many community 
groups in the San Francisco area who beléeve chatiyouns men 
should not participate in the armed forces today -- that they 
should take advantage of the little known legal deferments and 
exemptions from military service established by Congress in the 
national interest to avoid the other alternative of enlisting 
to procure a "better" duty assignment. (3) the military 
recruitment public service announcements only present reasons 
why it is desirable to participate in the armed forces, 
giving no indication of the Many reasons why it might be un- 
desirable or even dangerous to do so, and no indication that there 
are any lawful alternatives to military service, (4) the 
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Fairness Doctrine as developed by the F.c.c, applies to spot 
ehnnouncements as well as news and editorial programming; (5) 
with recruitment messages, one side of a controversial issue is 
presented by means of spot announcements, and the Fairness 
Doctrine requires licensees to allow the other side of the 
issue also to be represented by means of spot announcements. 
(See the F.C.c. ruling on cigarette advertising, 9 FCC 24 

921 (1967) ); (6) the fact that it is the Federal government, 
rather than a private corporation, which presents the contro- 


versial views and Sponsors the spot announcements does not 


exclude the matter from application of the Fairness Doctrine. 


(Report on Editorializing,13 FCC at 1249); (7) when the spot 


announcements which raise a controversial issue are in the form 
of free public service announcements, as opposed to paid 
commercials, licensees are under an even greater obligation 

to present both sides fairly, for if they fail to do so -- 

if they consistently choose to broadcast public service 
ennouncements on one side of a controversial issue, and at 

the same time consistently refuse to broadcast public service 
announcements presenting Opposing views -- then they are 
Clearly pursuing the kind of one-sided editorialization policy 
that the F.C.C. has so frequently condemned, and the U.S. 


Supreme Court has found to be contrary to the First Amendment. 


(Red Lion Broadcasting Co., Inc. v. F.C.C., 395 U.S, 367, 390 


(1969). 
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On the basis of these arguments, Appellants requested 
"substantially equivalent time" for public service announce- 
ments opposing the views set forth in the military-sponsored 


public service announcements. 


On June 4, 1970, a majority of the F.C.C. rejected 


Appellants' complaint, (F.C.C. Majority Opinion) , Commissioner 
Johnson dissenting (Dissent). : 

The F.C.C.Majority Opinion concluded that: 

1. The stations "have presented contrasting views 
regarding the Selective Service System and the vietnam war in 
newscasts and discussions and other programs", 

2. "Armed forces announcements urging voluntary en- 
listment (is not) a controversial issue of public importance", 

3. "Armed Forces recruitment messages (are not different 
than) similar recruitment messages for policemen) firemen 
teachers, census enumerators, peace corps volunteers, etc.", 

4. "the power of the Government to raise an army has not 
been questioned", | 

5. And therefore the F.C.C.'s action was not. unreasonable 
or arbitrary and the F.C.C. will not substitute its judgement 
for the stations. 

ARGUMENT 

THE F.C.C. BREED IN REFUSING TO ORDER SAN FRANCISCO 

STATIONS TO PROVIDE A REASONABLE OPPORTUNITY ‘FOR 

ANTI-WAR GROUPS TO PRESENT CONFLICTING VIEWPOINTS 

ON THE ISSUE OF THE DESIRABILITY OF JOINING THE MILI- 


TARY WHICH IS PROMOTED BY THE GOVERNMENT IN aS ARMED 
FORCES RECRUITMENT MESSAGES. 


"The Fairness Doctrine requires that when a station 
presents one side of a controversial issue of public 
importance, it is obligated to afford reasonable Opportunity for 
the presentation of significant conflicting viewpoints on 
the issue." (F.C.C. Majority Opinion, P.2). 

The full issue in the case is aptly set forth by 
Commissioner Nicholas Johnson in his dissent on page 10. 

"The principle question... is whether promotion of the 

‘desirability’ of military service raises a contro- 


versial issue of public importance." 


Appellants heavily rely on the impressive 23-page 


Dissent of Commissioner Johnson. A recruitment message 


involved is the obvious "Join the Army" commercial. Typical 
is one of the Marine Corps recruitment messages attached to 
Appellants' petition to the F.C.C. and referred to in the 
Dissent at p. 5; 


ANNOUNCER: It's a day you can't put into words. You try 
to compare it with the day you graduated from 
high school, but there's no comparison. Because 
somehow the day you graduated from high school, 
you were still just another guy, and on this 
day, you're something else. You look taller 
than you did because you stand taller. You 
look proud because you are proud. And no won- 
der... you've just gone through the toughest 
eight weeks a guy ever had. And if you didn't 
have what it takes, you woulda't be standing 
with the rest of them, you wouldn't be wearing 
the same uniform. Ask a Marine. Ask a marine 
what it means to graduate from boot camp. He'll 
tell you. It's a day to remember for the rest 
of your life. Because that day they separate 
the men from the boys. 

REFRAIN: Ask a Marine. 


The F.C.C. says that the recruitment message is not 
"a controversial issue of public importance". We will now 


discuss its reasons. 


1. "Contrasting Views" 

Senator William Fulbright has recently warned us of 
the tremendous machinery that the military has constructed 
loose its propaganda upon an unsuspecting American public. 
According to Senator Fulbright, the Defense Department is 
spending millions of dollars to promote and justify its 
Retin itiestas public expense. By a conservative estimate, 
Pentagon is now spending $40.5 million a year for "Public 
Relations" -- an increase of 1500% since 1959 (2.8 million 
dollars), when the Vietnam War first began to loom larger 
and larger in the public eye. See Cong. Rec., Dec. 1, 1969, 
p. S-15144; Dec, 2, 1969, p. S-15306; Dec. 4, 1969, p. 15649; 
and Dec. 5, 1969, p. S-15804 (Daily Ed.). (Dissent, pe 2-3). 


The expenditures cited by Senator Fulbright do not 


include the several million dollars worth of public funds 


which the Defense Department spends each vear of recruitment 


advertisements. The U.S. Army alone has an annual recruitment 
advertising budget of $3 million, which it hopes to raise to 
$18 million by fiscal 1972. (See statement by Lt. Colonel 

Jack Butler, deputy chief of staff for personnel, quoted in 
Army Times, July 1, 1970, p.3.) In addition, the army receives 
from radio and television stations throughout the nation the 
annual equivalent of $7 million worth of free advertising time. 
(See Project Volunteer in Defense of the Nation, Unclassified 
executive summary of 1970 U.S. Army report on plans for a 
volunteer force, p. 13.) If the figures for the Army are 
multiplied by four (to account for the three other services), 
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it can be estimated that the entire Defense Department 

Spends approximately $12 million on preparing and distributing 
recruitment advertisements, and receives approximately 

$28 million in free time. In other words, the impact of 
military recruitment advertising today is roughly equivalent 
to the impact of a corporation that spends $40 million a 

year on advertising. (Coca-Cola devotes $11 million a year 


to advertising its product.) 


2. The government is merely xeminding the public of its 
Constitutional rights to raise armies. 


No, these ads are not reminders of the Constitutional 
right, but highly sophisticated attempts at seducing young 
men into believing in the desirability of military service. 
The cigarette analogy is clear: 

"The advertisements in question clearly promote the 

use of the particular cigarette as attractive and 

enjoyable. (except, of course, the actual sale of 
cigarettes.) But we believe that a station which 
presents such advertisements has the duty of informing 
its audience of the other side of this controversial 


issue of public importance -- that however enjoyable, 
such smoking may be a hazard to the smoker's health." 


Cigarette Advertising,9 F.C.C., 2d 921,938 (1967). 


"In reaffirming the ruling, we emphasized (referring to a 
June 29, 1967, Federal Trade Commission Report) that the 
"desirability' of smoking in cigarette advertisements is 
portrayed in terms of the satisfactions engendered by 


smoking and by associating smoking with attractive people 


and enjoyable events and experiences, and that by so doing 


the impression is conveyed that smoking carries relatively 
little risk..." (Dissent, p. 5). 
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"I think it is clear that the ‘desirability’ of 


joining the Marines is portrayed in terms of the 'satis- 
factions’ to be derived from such an experience (you'll 
"stand taller,' you'll be 'proud,' etc.) and by ‘associating’ 
membership in the Marines with ‘attractive people? (real 
‘men', men who ‘have what it takes,' etc.) and' enjoyable 
events and experiences' (travel, on-job training, thirty days 
off per year, a chance to continue one's education, etc.). 

"As with the cigarette advertisements, there is something 
missing. What is noticeably absent from these advertisements 
is the view, widely held by many respected citizens, that 
"for hundreds of thousands of soldiers the pay is poor, the 
principal ‘educational opportunity' is the opportunity to 
learn houw to kill, and the 'travel' is to Vietnam, where the 
question of whether the military is making a "really worthwhile 
contribution to the security of (The United States) isa 
highly controversial one." Letter from Mr. Donald A. Jelinek 
to the F.C.C., Feb. 16, 1970, Appendix Iv, Pp. 2 (Dissent, p. 6-7). 

"Second, it seems obvious to me from the text of the 
recruitment advertisements that they do far more chan merely 
assert the right of the army to recruit members. Indeed, it 
is difficult to treat this latter notion seriously. What 
would the average listener or viewer think upon hearing a military 
recruitment advertisement such as, "SHOULD YOUR BOY JOIN THE 
U.S.MARINES?...IT REALLY DEPENDS ON...HOW SOON HE WANTS TO BE 
A MAN?' Would he assume that this is the Army's effort to 


persuade him that it can legitimately recruit members? 
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On the contrary, the rather blatant message of these spots 
is that it is 'desirable'’ for a multitude of reasons, for a 
young man to join the military. The principle question, 
therefore, is whether promotion of the ‘desirability' of 
military service raises a controversial issue of public 
importance." (Dissent, p. 10.) 

"If the Commission had applied similar reasoning to 
cigarette advertisements three years ago, we would pre- 
sumably have ruled that cigarette advertisements raise only 
the issue of whether cigarette manufacturers have the right 
to recruit customers. Not surprisingly, the broadcasting 
industry made precisely this argument with respect to 
cigarette advertising, contending that 'no controversial 
issue of public importance can be presented where a lawful 
business is advertising a lawful product.’ Not surprisingly, 


we gave it suitably short shrift." see Cigarette Advertising, 


9 F.C.C. 2d 921, 938-40 (1967). (Dissent, p. 9-10) 


3. Same as census takers etc, 
eS Aker, CTC 


"It seems clear that the majority's references to other 


types of recruitment -- policemen, fireman, teachers, census 
enumerators, peace corps volunteers, etc. are not threatened 
with the prospect that if they do not 'volunteer' for service, 
they will be drafted! Congressional appropriations for 
"standing armies,' the quartering of troops, and the relative 
role of the military generally have been controversial issues 
since the very founding of our nation, They are no less so at 
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this hour. This is in part because the military conscripts men 
against their will, forces them to kill and destroy, and 

subjects them to the omnipresent threat of death. These 

risks are simply not shared by census enumerators, whatever 

else may be the hazards of their job. For another thing, 

there is no question as to the power of municipalities and schools 
to hire policemen and teachers. Serious question has been raised, 
however, as to whether the President can legitimately conduct a 
war in Southeast Asia, invading new countries at will, with- 

out a declaration of war by the Congreas, as required by 


Article I, Section 8, of the Constitution. It is one thing 


to hire men to teach school; it is quite another to force 


them to fight and die in a war that may be illegal," (Dissent, 
p. 10-11). | 

One cannot separate the controversiality of the recruitment 
message from the nature of the job in question. It is as if 
the F.C.C. had ruled that while lung cancer is controversial, the 
desirability of cigarette smoking is not. 

Appellants consider themselves to be citizens who are 
relatively attuned to the temper of their times. They consider 
the owners and managers of radio and television stations and 
the members of the Federal Communications Commission to be 
citizens who are also relatively alert and conscious of their 
surroundings. They therefore find it astonishing that the 
San Francisco licensees and F.C.C. Commissioners seem to be 
asBuming the position of the three monkeys of Hindu legend who 


"see no evil, hear no evil, and speak no evil.* For one must 
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indeed be blind and deaf in this day and age to be able to 
"reasonably" conclude that the desirability of military 
service is uncontroversial. 

Every day this vital issue is debated -- among parents 
and their children, in the high schools and colleges, on the 
streets, in the halls of Congress, in the press and, even at 
times, on the public airwaves. What evidence do the licensees 
and Commissioners seek? Do they not know of their own sons' 
concern? Are they not cognizant of peaceful demonstrations, 
draft card burnings and bombings of R.O.T.C. buildings? Do 
they not hear the President of the United States, along with 
many members of Congress, call for the abolition of con- 
scription? What further testimony do they need that it is not 
believed to be desirable by millions of citizens, and that 
these citizens are seeking avenues to express their views? 

If further evidence is desired, the licensees and 
Commissioners could examine the statistics of draft resistance. 
In the San Francisco area served by the licensees, more than 
half of those young men ordered for induction at the Oakland 


Induction Center either fail to appear or refuse to step for- 


ward for the oath. (San Francisco Examiner, May 3, 1970; 


Washington (D.C.). Daily News, May 4, 1970.) Hundreds of 


thousands more seek legal deferments from military service as 


college students, teachers, Peace Corps volunteers, conscientious 
objectors, etc. Even within the military, the desirability of 
military service is a controversial issue. Thousands of GIs 

who volunteered for service would like to un-volunteer if 

they could. Many of them are so convinced of the undesirability 
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of military service that they illegally absent themselves from 
duty: in fiscal 1968, there were 208,893 AWOLS and deserters. 
(Congressional Quarterly Weekly Report, March 14, 1969.) 
More than sixty percent of the young men confined in military 
stockades are volunteers, not draftees, and most of them are 
imprisoned for going AWOL. (Peter Barnes, "All Volunteer Army?", 
The New Republic, May 9, 1970, p. 20.) In addition, there are 
untold thousands of young Americans now living in Canada, 
Sweden and other countries for the single reason that they do 
not want to participate in the American military. America used 
to be the nation to which people who thought military service 
undesirable fled; it now has become the country from which 
such people flee. | 

"Even apart from the present Vietnam conflict, the issue 
of military service has traditionally been embroiled in extreme 
controversy of great public importance. See United States v. 
O'Brien, 891 U.S. 367 (1968); Holmes v. United States, 891 
U.S. 936 (1968) (Douglas, J., dissenting, with a long historical 
sketch on the controversial nature of the Armed Forces." 


(Dissent, p. 13) 


"It cannot be denied that thés country is in fact engaged 


in a serious war, and that the army is playing an integral 

part in it. A federal court, for example, has acknowledged that 
service in the Armed Forces, whether by recruitment or enlist- 
ment, carries with it 'a strong probability of ultimate service 
in Vietnam.” United States v. Sisson, 294 F. Supp. 511, 513 

(D. Mass. 1968). Indeed, almost all our pressing national 
problems -- inflation, campus unrest, racial discrimination, 
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the urban crisis, mass demonstrations and protest -- appear 
linked in some way to the Vietnam War. Highly respected 
legal scholars have argued, as well, that the President has 


violated the Constitution in conducting an 'undeclared' war. 


F. Wormuth, The President Versus the Constitution (paper 


published by the Center for the Study of Democratic Institutions, 
Santa Barbera, Calif., 1968); Hughes, Civil Disobedience 
and the Political Question Doctrine, 43 N.Y.U.L. Rev. 1 (1968); 
The Vietnam War and International Law, A.Soc. Int'l Law 
(R. Falk ed., 1968). How can recruitment solicitations be 
considered anything but controversial?" (Dissent, p. 14-15) 

A Federal Judge in San Francisco is presently hearing the 
issue of the constitutionality of the Vietnam War. "No one, 
I think, can ignore the present mood of this country. We are 
engaged in a vast, officially undeclared land war in Southeast 
Asia -- a war which has killed over 49,000 American soldiers, and 
in which countless hundreds of thousands of Vietnamese, 
Laotian, and Cambodian soldiers and civilians have lost their 
lives. Reputations and careers in our country (including those 
of Presidents) have risen and fallen on the extent to which the 
public has believed that our Vietnam policies have been success- 
ful. Military budgets and multi-billion dollar weapons systems 
are being questioned as never before. There is a movement to 
isolation in America in international affairs, It should be 
obvious therefore, that the military has an enormous vested 
interest in preserving public faith in its policies and 
programs -- indeed its very existence. And one cannot ignore 
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the fact that the military can maintain its "favorable image' in 


perhaps no better way than through propaganda pumped over the radio 
and television stations of our country." (Dissent, p. 2). 

Of course, the recruitment message does not say enlist 
to avoid the draft... in so many words. But the ads showing 
the promise of a rewarding future are obvious aaacements 
to one who believes he must go in anyhow. 2 

Every so often a member of an organization says out loud 
what everyone else is thinking but isn't supposed to say 
(and that member is generally punished). Such is the case of 
TCh. Sgt. Robert W. Knapp, a then-recruiter for the United 
States Air Force who wrote the following letter to fourteen 
draft-age men in Meriden, Connecticut: | 


"Did you know that the vast majority of the U.S. 
forces killed in Southeast Asia have been draftees? 
kik : 
“Wouldn't you rather take advantage of the opportunity 
to join the branch of service that has lost the least 
amount of men in Southeast Asia as opposed to being 
drafted into the branch of service that has lost the most? 
kee ' 
"Are you willing to take this gamble with your life, or would 
you rather go into a branch of service that will train 
you to be a better citizen, a service that is virtually 
non-combatant? 
eke ; 
"If you don't like what I have to say, then you can 
still take the draft. But at least it won't bother me 
so bad if I read about you in the obituary columns. 
(New York Times, 1970). 


Of course every word Sgt. Knapp said is true... and good 
reason to enlist to avoid the draft and death in Vietnam. 
4. Spot Announcements 

What of the division of time and format between spokesmen 
for opposing viewpoints on a controversial issue of public 
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importance? In the 1967 cigarette advertising case, the 
Commission ruled, and this court agreed, that when one side 
of a controversial issue is presented in the form of frequent 
spot announcements, the other side must be allowed to present 
its views in similar fashion. 


“We think that the frequency of the presentation of 

one side of the controversy is a factor appropriately 
to be considered in our administration of Fairness 
Doctrine... for, while the Fairness Doctrine does not 
contemplate, "equal time," if the presentation of one 
side of the issue is on a regular, continual basis, 
fairness and the right of the public adequately to be 
informed compels the conclusion that there must be some 
regularity in the presentation of the other side of the 
issue." (Federal Register, September 15, 1967, p. 13169.) 


This court was equally unequivocal on this point: 

"The mere fact that information is available, or 

even that it is actually heard or read, does not 

mean that it is effectively understood, A man who 

hears a hundred "yeses" for each "no" when the actual 

odds lie the other way, cannot be realistically 

deemed adequately informed." (Banzhaf v. F.C.C., 

405 F. 2d 1082, 1099 (D.c. cir. ° 

The San Francisco licensees' "reasonableness" in refusing 
to allow appellants to present their side of the issue of 
military service with "some regularity" must be examined in the 
light of this guideline. Thus, as the Commisssion approvingly 


noted, eleven of the responding stations admitted that there 


might be something controversial about military recruitment 


spots, but they contended that whatever the controversy might 
be, the opposing view was adequately presented in newscasts and 
other programs. This position in and of itself, and the 
Commission's apparent approval of it, is unreasonable in the 


face of the Commission's own guideline. Appellants trust this 


Court will find that, if a licensee presents a controversial 
issue of public importance, it cannot reasonably present one 


side of the controversy in the form of frequent and forceful 


sopt announcement, and present the other side merely in the 


form of an occasional news item. 

Finally, there is a guideline that derives from the 
very name of the doctrine that the F.C.C. seeks to apply-- 
“fairness.” The F.C.C. has stressed the obligation of 
licensees to assure fairness by permitting "equally forceful 


presentation" of opposing views: 

"What is against the public interest is for the 
licensee to "stack the cards’ by a deliberate 
selection of spokesmen for opposing points of 
view to favor one viewpoint at the expense of the 
other, whether or not the views of the licensee or 
of others. Assurance of fairness must in the final 
analysis be achieved, not by the exclusion of par- 
tioular views because of the source of the views, 
or the forcefulmess with which the view is expressed, 
but by making the microphone available for the 
presentation of contrary views without deliberate 
restrictions designed to impede equally forceful 
presentation." (Emphasis added) Report on Editorial- 


ization, 13 F.C.C. 8,9 (1949) 

Moreover, the Commission has noted, fairness can only be 
achieved if broadcast licensees fulfill their “affirmative 
duty generally to encourage and implement the broadcast of all 
sides of controversial pitlic issues over their facilities, 
over and beyond their obligation to make available on demand 
opportunities for the expression of opposing views." (Emphasis 
added) Ibid, at p. 6. 

Such negative behavior is all the more unreasonable, 
not to say discriminatory, when, as hee, the licensees present 


one side of a controversial issue in the form of frequent and free 
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public service announcements. They consistently give to 
the military the opportunity to present its views, free of 
charge, in approximately twenty pre-packaged advertisements 
per week; at the same time they consistently deny such 
privileges to appellants and others on the opposing side in 
the debate. 

"Even if licensees have satisfied the Fairness Doctrine 
under traditional analyses, I think we must recognize the 
unusually powerful impact of spot advertising as compared to 
normal news coverage. Prepared spot announcements should be 
placed in a class by themselves --a proposition acknowledged 
by FCC Chairman Dean Burch with respect to political adver- 
tising. Voters' Times, Twentieth Century Fund Commission on 


Campaign Costs in the Electronic Era, o. 15( New York 1969); 


Statement of Chairman Dean Burch, Subcommittee on Communications 


and Power of the House Committee on Interstate and Foreign 
Commerce, June 2, 1970. The spot announcements in question 
invoke the familiar Madison Avenue techniques: the enticements 
of glamour and excitement, the promise of a rewarding future, the 
allure of travel to faraway places, the invocation of an ethic of 
masculinity, and the reassuring appearance of well-known 
celebrities -- Jack Webb, Coach Richie Guerin of the Atlanta 
Hawks, Jonathan Winters, former U.S. Senator Paul Douglas, and 
"Marine Reservist Ed McMahon" -- to intone the blandishments 
prepared by the army's recruitment officers and public relations 
specialists. Petitioners seek only to present an alternative to 
the siren call of the military establishment. This the majority 
has refused them." (Dissent, p. 20-21). 
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5. The First Amendment 


Of course one can always forget that the Fairness Doctrine 


is founded on the First Amendment, and it is this First | 
Amendment right that is being violated, | 

For some years, it has been a popular argument among broad- 
casters that the Fairness Doctrine is an abridgement of their 
First Amendment rights. This argument was presumably laid 
out to rest by the Supreme Court in Red Lion Broadcasting Co., 
Inc., v. F.C.C., supra. In that decision, the Supreme Court 
stressed that licensees are merely trustees of che aizwaves for 
the public, and that the burden of the First Amendment when 
applied to broadcasting is to protect the fight of the public -- 
not the right of a handful of licensees -- to free expression. 
"It is the purpose of the First Amendment," the Court held in 
Red Lion, at 390, "to preserve an uninhibited market place of 
ideas in which truth will ultimately prevail, rather than to 
countenance monopolization of that market, whether it be by the 
Government itself or a private licensee." 

This Court, in hearing Red Lion prior to the Supreme 
Court, was of the same Opinion. It will be recalled that the 
Red Lion Broadcasting Company had denied to Fred J. Cook the 
right to respond to a personal attack against him over the 
Red Lion station. Judge Tamm, speaking for this Court said: 

"I find that the conduct of petitioners apeent the 

remedial procedures afforded the complainant Cook 

would, in fact, constitute a serious abridgement of his 

free speech rights." 
This court further delineated the meaning of the First Amend- 
ment as applied to broadcasting in its decision in the cigarette 
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advertising case: 


A First Amendment policy has been to foster the 

widest possible debate and dissemination of infor- 
mation on matters of public importance. (Footnote 
Omitted)... If the Fairness Doctrine cannot withstand 
First Amendment scrutiny, the reason is that to 

insure a balanced presentation of controversial issues 
may be to insure no presentation, or no vigourous 
presentation at all. (Footnote omitted). But where, 
as here, one party to a debate has a financial 

clout and a compelling economic interest in the 
presentation of one side unmatched by its opponent, 
and where the public stake in the argument is no less 
than life itself -- we think the purpose of rugged 
debate is served, not hindered, by an attempt to 
redress the balance. (Footnote ommitted). Banzhaf v. F.C.C., 
supra, at 35, 


The present case is analogous to Red Lion and Banzhaf. 
Absent any remedial action by this court, Appellants here, 
like Cook, will suffer a serious abridgement of their First 
Amendment rights, inasmuch as they will have been effectively 
barred from countering the views of those who oppose them 
daily over the public airwaves. 

6. The Cancer Decision 

One can rely merely on the F.C.C.'s own decision in the 
cigarette case which was affirmed by this court. 

"Finally, consider some simple statistics. In 1969, 
some 59,000 Americans (49,000 men and 10,000 women) died of 


lung cancer, and over 90% of these deaths are reputedly linked 


to cigarette smoking. Smoking and Lung Cancer, Public Health 
Service Pamphlet (1970). This means that of the 70,000,000 


Americans who consume tobacco in one form or another, approxi- 


mately 53,00 -- or one out of 1,300 -- died of lung cancer in 
1969. (If one accepts the higher figure of 300,000 cigarette- 


xelated deaths per year, the ration becomes one out of 233...) 
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The enormity of this problem in part lead the Fcc several years 
ago to apply the Fairness Doctrine to cigarette commercials. 
Cigarette Advertising, 9 F.C.C. 2d 921 (1967)." 

Yet what of the hazards of military service? ‘During 1969, 
the same period in question, the United States had 3,127,000 
servicemen in uniform around the world -- many of whom were thousands 
of miles from Vietnam. Of that total number, however, approximately 
11,527 -- or one out of 275-- lost their lives in vietnan. 
Source: Office of Public Information, Southeast Asia Dept, U.S. 


Department of Defense (June 18, 1970). 


"Simply stated, it is at least as dangerous to enlist 


in the armed services as it is to use tobacco. This Commission 
has ruled that invitations to smoke cigarettes raise issues 
of sufficient controversy and public importance to invoke 
the Fairness Doctrine. Yet invitations to join the military 
do not. Why? Frankly, the majority's reasoning -- what 
there is of it -- escapes me." 

"Cigarette advertisements were brought under the 
Fairness Doctrine -- which, after all, requires only that 
the other side be told ~- in part because they were inherent- 
ly deceptive. The ads represented to their audience that 
smoking was "desirable," without warning that death or serious 
illness might follow. I believe that solicitations for 
military service are similarly deceptive, for they do not 
warn their audience that death or serious injury migit follow, 


as a statistical consequence of enlistment, or that a young 
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man of draft age may have alternatives to the'enlist-or 
be-drafted' dilemma. Congress itself has, in the Selective 
Service Act, exempted from military service, for reasons of 
strong national policy, persons who fall in numerous categories. 
Persons, therefore, whom Congress did not intend to induct, may 
be induced into a military obligation which was unrequired, 
and perhaps even undesirable, as a direct consequence of 
partial truths contained in the advertisements before us. To the 
extent these advertisements suggest that young men can satisfy 
their patriotic obligations to their country only by military 
service, they are inherently deceptive. Only the application 
of the Fairness Doctrine can correct this deception by re- 
quiring the presentation of alternative views." (Dissent, p. 15-17) 
The analogy to Banzhaf, supra,is even stronger. As in 
Banzhaf,Appellants here are confronted by an adversary that 
possesses enormous financial, as well as political "clout". 
Like the tobacco companies, the military has a "compelling... 
interest in the presentation of one side unmatched by its 
Opponene," and, furthermore, "the stake of the public in the 
argument is no less than life itself." Moreover, there is 
little likelihood that the armed forces will cease to present 
their point of view if Appellants are allowed to present theirs. 
On the contrary, the evidence is that the military is seeking to 


increase its expenditures for recruitment advertising. (See 


statement of Lt. Col Jack Butler, op. cit, and the Project 


Volunteer study, op. cit.) Therefore, the First Amendment 
requires licensees to "redress the balance" -- not as they have 
done, to compound the imbalance. 
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In the present case, the combined actions of the San 
Francisco licensees and the F.C.C. have produced a "chilling 
effect*® on appellants' First Amendment right. The unmistak- 
able impact of these actions has been to make the airwaves 
unavailable to those citizens who oppose the viewpoints expressed 
regularly over the airwaves by the armed forces. Such cannot 
be the intended purpose of the First Amendment. Quite the 
contrary: The First Amendment as applied to broadcasting forbids 
licensees and Commissioners from blocking from the airwaves one side 
of a public controversy, simply because, in their personal 
opinion, that side is unwise or unpopular. The First Amen- 
ment requires that the public be allowed to make up its own 
mind after hearing all facts and arguments presented with 
reasonably equal force, | 

If this court upholds the F.C.C. majority, it would give 
to all licensees the unreasonable right to grant repeated 
free air time to those whose views they like, and to deny 
such air time to those whose views are contrasting. It would 
also affirm the F.C.C.'s right to define as “uncontroversial” 
any issue that, for political reasons, it doesn't want the 
public to hear both sides of. Such gross and discriminatory 
interference by licensees and/or the F.C.C. with the "uninhibited 


market place of ideas’ would hardly be consistent with the 


First Amendment, and this court could hardly sanction it. 


CONCLUSION 
For all of the above reasons, appellants urge the court 
to direct the San francisco licensees to grant to Appellants, and 


to other citizens with similar views, substantially the same 
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amount of free public service time as they grant 


armed forces. 


Respectfully submitted, 


DONALD A. 
Attorne xr Petitioners* 
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National Broadcasting Company, Inc. (hereinafter 
““NBO”’) is the licensee of radio station KNBR, one of 
the San Francisco stations named in the complaint in this 
case. NBC’s motion for leave to intervene was granted by 
this Court on November 3, 1970. 


2 
STATEMENT OF THE CASE 


Radio and television stations in the San Francisco area 
broadcast, without charge, non-commercial announcements 
promoting various community and public service organiza- 
tions and causes. Included among these announcements are 
military recruitment announcements soliciting voluntary 
enlistment in the Armed Forces.1 


By letter dated December 3, 1969, addressed to twenty- 
seven radio and television stations in the San Francisco 
area, Donald A. Jelinek, Esq., on behalf of petitioners 
herein, requested under the fairness doctrine that ‘‘reason- 
able opportunity be made available’’ for the presentation 
of petitioners’ side of the controversial issue of public im- 
portance allegedly presented by ‘‘making free broadcast 
time available to the armed services for recruitment pur- 
poses.’’ (App. 38).* The letter, containing numerous refer- 
ences to the Vietnam war, the draft and deferments to mili- 
tary service, stated that: 


“<Tt is never indicated in any of the recruitment adver- 
tisements on your station that have come to our atten- 
tion that an individual’s participation in the armed ser- 
vices could lead to his involvement in the Vietnam war, 
that such participation could endanger his physical and 
mental well-being, that it could compromise his moral 
principles, or that it could be contrary to the national 
interest. Nor is it indicated in any of the recruitment 
advertisements that many deferments to military ser- 
vice are available under present laws and regulations.’’ 
(App. 37) (emphasis added). 


Enclosed with the letter was a ‘‘sample’’ spot announce- 


ment entitled ‘‘Draft Counseling’’ which purported to set 
forth petitioners’ side of the alleged controversial issue.” 


* References so designated are to pages in the Appendix; refer- 
ences to ‘‘PB.’’ are to Petitioners’ Brief. 

1 Examples of such announcements cited by petitioners herein 
are set forth at pp. 41-45 of the Appendix. 

2 The text of petitioners’ sample announcement was as follows: 
“* Attention all men of draft age. What are you planning to do about 
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Petitioners also offered to provide additional announce- 
ments. (App. 38). 


Fourteen negative responses were made to Mr. Jelinek’s 
letter (App. 14-35), and by letter dated February 16, 1970 
Mr. Jelinek and Peter Barnes, on behalf of petitioners, com- 
plained to the Federal Communications Commission (here- 
inafter the ‘‘Commission’’) about the stations’ lack of 
affirmative response. Petitioners contended that under the 
fairness doctrine they were entitled to time to ‘‘present 
viewpoints opposed to those presented in public service an- 
nouncements sponsored by the United States armed ser- 
viees.’’? (App. 1).8 


The complaint characterized as ‘‘a superficial argument 
[which] cannot be sustained by reality’’ the position of the 


stations that recruitment announcements sponsored by the 


the draft? It is not generally known, but the selective service law 
does provide many deferments to which you may be entitled. If the 
army is not your bag, and you feel you may be eligible for a defer- 
ment—do something about it now. Phone 642-1431 for free infor- 
mation. Draft counselors and attorneys are available throughout the 
Bay Area. That phone number again is 642-1431.’’ (App. 39). 


3 The viewpoints petitioners wished to present obviously related 
to Vietnam and the draft: 


‘‘The content of these military-sponsored public service announce- 
ments, and in particular their primary purpose and appeal—to en- 
courage individual participation in the U.S. armed forces—are in- 
separably related to the issue: should a young man in America to- 
day participate in the U.S. armed forces? . . . This issue, in large 
part because of the Vietnam war, has become a highly controversial 
issue of public importance. (App. 3) (emphasis added). 


“Licensees, by broadcasting only those public service announce- 
ments sponsored by the armed services, are ignoring the fact that 
there are many responsible community groups in the San Fran- 
cisco area who feel that the best course of action for young men— 
both morally and in terms of benefiting one’s self—is to seek one 
of the many possible deferments from military service provided for 
by Congress. In serving the needs of the community in the public 
interest, licensees have a responsibility to present the views of these 
organizations as well as the view of the armed services.’’ (App. 4-9) 
(footnote omitted) (emphasis added). 
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military do not raise a controversial issue under the fair- 
ness doctrine since they only deal with voluntary enlist- 
ment in the Armed Forces and not with the Vietnam war, 
the draft or any other controversial issue. (App. 5). Accord- 
ing to petitioners: 


‘“‘The primary purpose of the U.S. armed forces is not 
to ‘build men’ or to ‘train leaders’ or to provide educa- 
tion or to promote travel: it is to fight wars. The 
United States is currently involved in a major war in 
Southeast Asia. More than half a million Americans— 
stationed in South Vietnam, Laos, Thailand, Okinawa, 
Guam and in the South China Sea—are directly in- 
volved in fighting that war. Because of the Defense De- 
partment’s policy of rotating servicemen after 12 
months of duty in Southeast Asia, the likelihood is 
great that, at some time during his military career, a 
soldier will serve in the Vietnam war zone. The federal 
courts have taken cognizance of the fact that service in 
the armed forces today carries with it ‘a strong proba- 
bility of ultimate service in Vietnam.’ U.S. v. Sisson, 
294 F.Sup. 511 (D-Mass.) 1968, at 513. Consequently, 
for licensees to say that enlistment in the armed forces 


today is unrelated to possible service in Vietnam, and 
to argue that the former can fairly be discussed without 
mention of the latter, is to stretch reality beyond its 
breaking point.’’ (App. 5). 


As Appendix IV to the letter of complaint petitioners 
set forth their analysis of the allegedly controversial nature 
of the military recruitment announcements. Over half the 
‘tanalysis’”’ concerned the Vietnam war. (App. 47, 48, 49, 
51, 52). 


Appendix V to the letter of complaint was to contain 
spot announcements for radio and television.‘ Both an- 
nouncements deal principally with the Vietnam war and 


4 App. 12. Apparently Appendix V was not part of the com- 
plaint filed with the Commission (App. 55). Nevertheless, the spot 
announcements contained therein, the texts of which follow, sup- 
port NBC’s contention that petitioners’ real concern is with the 
Vietnam war and the draft. 
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deferments from the draft and not with voluntary recruit- 
ment.® 


By letter dated June 4, 1970, addressed to Mr. Jelinek, 
the Commission stated its decision that ‘‘the stations did 
not act unreasonably in refusing complainants’ [petition- 
ers’] request.’’ (App. 54). The Commission stated that the 
“‘erucial question’’ was ‘‘whether Armed Forces recruit- 
ment messages constitute the presentation of one side of a 
controversial issue of public importance’’ and concluded 
that they do not: 


“Tn the present case, we do not believe that the broad- 
cast of Armed Forces recruitment messages, any more 
than similar recruitment messages for policemen, fire- 
men, teachers, census enumerators, peace corp volun- 
teers, etc., in and of itself, raises a controversial issue 


5 The text of such announcements is as follows: 
*60-SECOND PROPOSED RADIO SPOT 

ANNR: THINKING ABOUT JOINING THE ARMY? BE- 
FORE YOU DO, CONSIDER THE FACTS. 
CHANCES ARE, THE ONLY JOB YOU’LL LEARN 
IS HOW TO KILL. CHANCES ARE, YOU’LL WIND 
UP IN VIETNAM, KILLING AND PERHAPS GET- 
TING KILLED, IN A WAR THAT DOESN’T MAKE 
MUCH SENSE. SO IF YOU’RE THINKING ABOUT 
THE MILITARY, REMEMBER THIS: YOU MAY 
BE ELIGIBLE FOR A MILITARY DEFERMENT. 
FOR FREE INFORMATION, CALL 642-1642. YOU 
MAY LIVE TO BE GLAD THAT YOU DID.”’ 


Proposed Television Spot 


“Opening shot of a young man standing in front of a row of 
gravestones in the Presidio of San Francisco. 


Young man: It was my experience as a captain in Vietnam 

for one year that the senior officers are so con- 
cerned with furthering their own careers and 
furthering the Army as a whole, they have com- 
pletely overlooked the tragic consequences of the 
war on their own men. 
An instructor told me in one of my West Point 
classes he thought the war was a good thing be- 
cause it trained junior officers. I feel the armed 
forces have become morally corrupt inside. 


Camera shifts to a second young man, kneeling in front of a 
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of public importance requiring presentation of con- 
flicting viewpoints. We note that the power of the Gov- 
ernment to raise an army has not been questioned; 
rather the thrust of the complaint is an objection to 
the use made of the army (war in Vietnam) and the 
manner in which manpower in conscripted (Selective 
Service draft). 


‘In reaching this conclusion we also note that com- 
plainants themselves reason that recruitment messages 
are controversial because they are inextricably inter- 
twined with the conduct of the war in Vietnam and the 
Selective Service draft. There is no indication that any 
of the stations against whom the complaint was filed 
have failed to treat the issues of Vietnam and the draft 
(both concededly controversial issues of public im- 
portance) in conformance with the fairness doctrine. 
Moreover, the only indication as to what complainants 
consider the ‘opposing viewpoint’ to the Armed Forces 
recruitment announcements is one spot announcement 
entitled ‘Draft Counseling,’ which offers information 
pertaining to draft deferments. The fact that Vietnam 


(Footnote 5, con’t:) 

single gravestone. As he speaks, the camera backs away to 

catch sight of more and more and finally hundreds of graves. 

Second young man: I was an enlisted man in Vietnam. I saw 
many men trying to be heroes, winning 
bronze stars and then ending up as tomb- 
stones, like those behind me, and yet not 
resolving the problems of what is basi- 
cally a civil war, but slaughtering many 
innocent men, women and children. 


Camera shifts to still photographs of a ditch filled with blood- 
stained bodies of murdered women and babies and other Viet- 
nam war photographs as the Announcer begins .. . 


Announcer: Chances are the Army will teach you how to kill. 
Chances are you’ll wind up in Vietnam and per- 
haps get killed in a war that doesn’t make sense. 
Remember this: You may be eligible for military 
deferment. For free information call 642-1431 
[phone number flashes on screen]. You may live 
to be glad you did [phone number fades into 
photograph of graves]. 


This announcement was brought to you as a pub- 
lie service by San Francisco Women for Peace, 
the GI Association, and the Resistance.”’ 


7 


and the draft are controversial issues of public im- 
portance does not, in our view, automatically require 
that recruitment messages also be considered as such, 
and we are unable to conclude that it was unreasonable 
for the broadcast stations in the San Francisco area 
to decline to broadcast the ‘opposing’ spot announce- 
ments.’’ (App. 54-55). 


ARGUMENT 
I. 


THE COMMISSION DID NOT ACT UNREASONABLY 
IN FINDING NOT UNREASONABLE THE REFUSAL 
BY BROADCASTERS TO PROVIDE TIME TO 
PETITIONERS 


It is well established that the function of the Court in re- 
viewing an agency’s determination is supervisory in nature 
and is limited to assuring that the agency has not acted in 
contravention of its statutory authority and that the deci- 
sion of the agency has not produced an arbitrary or unrea- 
sonable result. Greater Boston Television Corp. v. FCC, 


No. 17,785 (D.C. Cir., Nov. 13, 1970). The role of the Court 
is to determine whether there was a rational basis for the 
agency’s action.® 


As stated in Radio Relay Corp. v. FCC, 409 F.2d 322 (2d 
Cir. 1969), quoting from Radio Corp. of America v. United 
States, 341 U.S. 412 (1951), ‘‘courts should not overrule an 
administrative decision merely because they disagree with 
its wisdom, but only if they find it to be arbitrary or against 
the public interest as a matter of law.”’ (409 F.2d at 326). 
Moreover, the discretion of an agency is particularly broad 
when it sets enforcement policy and the ‘‘burden of estab- 


6 Section 10(e) of the Administrative Procedure Act, 5 US.C. 
§ 706, states that the standard is whether the action is ‘‘arbitrary, 
capricious, an abuse of discretion or otherwise not in accordance 
with law.’’ Courts have consistently held that the essence of the 
concept is ‘‘rationality.’’ See Burlington Truck Lines, Inc. v. United 
States, 371 U.S. 156 (1962), Paducah Newspapers, Inc. v. FCC, 
134 U.S. App. D.C. 287, 414 F.2d 1183 (D.C. Cir. 1969). 
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lishing a claim of illegality is a heavy one.’’ Greater Boston 
Television Corp. v. FCC, supra. 


The facts herein support the Commission’s decision that 
the refusal of the broadcasters to provide time to petition- 
ers was reasonable and in accordance with established 
precedents for responding to fairness complaints. Peti- 
tioners sought time to broadcast anti-draft and anti-Viet- 
nam war messages in response to voluntary recruitment 
announcements for the Armed Forces. The Commission 
found that the recruitment announcements did not raise a 
controversial issue of public importance and, in particular, 
did not discuss either the draft or the Vietnam war.’ 


A. The Regulatory Scheme of the Fairness Doctrine 
Directs the Licensee to Make Reasonable Judg- 
ments in Good Faith and the Commission’s Role Is 
To Determine Whether the Licensee Acted in Good 
Faith and Not Arbitrarily. 


The Commission’s fairness doctrine provides that where 
a broadcaster’s facilities are used for the discussion of a 
controversial issue of public importance, the broadcaster 
must afford reasonable opportunity for presentation of 
contrasting points of view. As stated in Section 315(a) of 
the Communications Act of 1934, the broadcaster’s obliga- 
tion in such cases is to ‘‘afford reasonable opportunity for 
the discussion of conflicting views on issues of public im- 
portance.’’ (47 U.S.C. § 315(a)). 


Throughout the Commission’s history of interpreting the 
fairness doctrine, it has consistently held that the selection 
and presentation of program material lies within the re- 
sponsibility of the licensee and not the Commission, and 
that the role of the Commission in reviewing fairness com- 
plaints is limited to a determination of the good faith and 


7™It should be noted that the responses of the stations to Mr. 
Jelinek’s letter indicated that the issues of the draft and the Viet- 
nam war were being covered by the stations in their regular pro- 
gramming. 
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reasonableness of the licensee’s action. If it is found that 
the licensee acted in good faith, the Commission will not 
substitute its judgment for that of the licensee.* In Red 
Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969), the 
Supreme Court noted (i) that Congress had, in 1959, ex- 
pressly accepted and ratified the Commission’s thirty years 
of consistent administrative construction of the fairness 
doctrine (395 U.S. at 382) and (ii) that the fairness doc- 
trine was ‘‘a legitimate exercise of congressionally dele- 
gated authority’’ (395 U.S. at 385). 


These Commission pronouncements make clear that 
broadcasters are to be afforded wide discretion in comply- 
ing with the fairness doctrine. The Commission has con- 
sciously refrained from establishing a rigid formula for 
compliance, recognizing that the mechanics of achieving 
fairness necessarily vary with the circumstances. Mid-Flor- 
ida Television Corp., 40 F.C.C. 620, 4 P & F Radio Reg.2d 
192, 195 (1964). Unlike the ‘‘equal opportunities’’ provi- 
sion of Section 315 of the Communications Act, which deals 


with legally qualified candidates for public office, the ques- 
tion under the fairness doctrine is one of the reasonable- 
ness of the station’s action and not whether absolute equal- 
ity in allocation of time has been achieved. What is re- 
quired is that the broadcaster make a reasonable effort to 


8 The Commission has stated that: 

‘«_, . the licensee, in applying the fairness doctrine, is called upon 
to make reasonable judgments in good faith on the facts of each 
situation—as to whether a controversial issue of public importance 
is involved, as to what viewpoints have been or should be presented, 
as to the format and spokesmen to present the viewpoints, and all 
the other facets of such programming. . . . In passing on any com- 
plaint in this area, the Commission’s role is not to substitute its 
judgement for that of the licensee as to any of the above program- 
ming decisions, but rather to determine whether the licensee can be 
said to have acted reasonably and in good faith.’’ (Applicability 
of the Fairness Doctrine in the Handling of Controversial Issues 
of Public Importance, 40 F.C.C. 598, 599, 2 P & F Radio Reg. 2d 
1901, 1904 (1964)). See also Report on Editorializing by Broad- 
cast Licensees, 13 F.C.C. 1246, 25 P & F Radio Reg. 1901 (1949) 
{hereinafter cited as the ‘‘Report on Editorializing’’). 
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present contrasting viewpoints on controversial issues of 
public importance on an overall basis. Citizens Against 
Proposition 15,3 P & F Radio Reg. 2d 777, 778 (FCC 1964). 


In this case, petitioners have not sought to show that any 
of the stations which refused to give them time on the air 
has not devoted time to the expression of viewpoints op- 
posed to the draft and opposed to the Vietnam war. Rather, 
petitioners’ only contention here is that Armed Forces re- 
cruitment messages present one side of a controversial is- 
sue of public importance, giving rise to a right to some sort 
of reply by groups desiring to express views against the 
draft and the Vietnam war. For the reasons set forth below, 
the Commission acted reasonably in holding that no such 
right to reply existed. 


B. The Commission Was Not Unreasonable in Con- 
cluding That the Desirability of Voluntary Military 
Service Is Not a Controversial Issue of Public Im- 
portance. 


Petitioners state that the ‘‘crucial question raised in this 
appeal is whether Armed Forces recruitment messages, 
which attempt to persuade young men that it is desirable 
for a multitude of reasons to join the military, constitute 
the presentation of one side of a controversial issue of pub- 
lic importance.’’ (PB. 1). While we do not agree with this 
statement, it should be noted that petitioners proceed to 
ignore their own statement and constantly inject references 
to the draft and the Vietnam war into their argument. 
Thus, for example, petitioners (1) discuss the Pentagon’s 
public relations expenditures with reference to the time 
‘‘when the Vietnam war first began to loom larger and 
larger in the public eye’’ (PB. 6); (2) quote a statement 
that hundreds of thousands of soldiers ‘‘travel’’ to Viet- 
nam (PB. 8); (3) quote a statement that a “serious question 
has been raised ... as to whether the President can legiti- 
mately conduct a war in Southeast Asia’’ (PB. 10); (4) 
point to the ‘‘call for the abolition of conscription’”’ and 
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the ‘statistics of draft resistance’? (PB. 11); and (5) cal- 
culate the number of servicemen who have lost their lives 
in Vietnam (PB. 20). 


In fact, petitioners go so far as to contend that Armed 
Forces recruitment messages cannot be considered apart 
from the Vietnam war. “One cannot separate the contro- 
versiality of the recruitment message from the nature of 
the job in question.’’ (PB. 10).° Moreover, the sample spot 
announcement furnished by petitioners to the various 
broadcasters herein as the expression of their side of the 
issue allegedly raised by the recruitment messages dealt 
with draft deferments, not voluntary enlistment. The spot 
announcements contained in Appendix V to petitioners’ 
complaint to the Commission, apparently not filed with the 
complaint, deal with the Vietnam war and draft defer- 
ments. 


Thus, the crux of the issue before the Court is petition- 
ers’ failure to consider Armed Forces recruitment messages 
in and of themselves. As the Commission noted in its deci- 
sion herein, ‘‘the thrust of the complaint is an objection to 
the use made of the army (war in Vietnam) and the man- 
ner in which manpower is conscripted (Selective Service 
Draft).’’ (App. 55). 

In and of themselves, Armed Forces recruitment mes- 
sages do not raise a controversial issue of public importance 
since the existence of a regular military service is not con- 
troversial; obviously, there must be some means of re- 
cruiting people to serve in the Armed Forces. Given the 
conflicts, tensions and disorders throughout the world to- 
day—the Middle East crisis, the Sino-Soviet border dis- 
putes, the development by China of nuclear weapons, to 
name only a few—hardly anyone would seriously contend 
that the United States should unilaterally disarm itself 
and demobilize all its armed forces, even though one might 
disagree with United States policy in a particular respect. 


9 This statement follows a discussion of the ‘‘war in Southeast 
Asia . that may be illegal.’’ (PB. 10). 
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But this is the only position which is in opposition to re- 
cruitment messages for the Armed Forces, in and of them- 
selves. 


Matters peripherally related to recruiting for the Armed 
Forces, such as the draft and the Vietnam war, are contro- 
versial issues of public importance on which Station KNBR 
has carried opposing views, but such recruiting itself is 
not such an issue. To hold otherwise would result in ad- 
mittedly uncontroversial recruiting messages, such as those 
for policemen and for Peace Corps volunteers,’® being 
transformed into controversial issues of public importance. 
Thus, recruiting messages for policemen could raise the 
controversial issue of how to effectively control crime and 
recruiting messages for the Peace Corps could raise the 
question of foreign aid and intervention in the affairs of 
other countries. 


Petitioners’ attempt to analogize the instant case with 
the cigarette ruling (Applicability of the Fairness Doc- 
trine to Cigarette Advertising, 9 F.C.C. 2d 921, 11 P&F 


Radio Reg.2d 1901 (1967), aff’d sub nom. Banzhaf v. FCC, 
132 U.S. App. D.C. 14, 405 F.2d 1082 (D.C. Cir. 1968), cert. 
denied, 396 U.S. 842 (1969) ) is also unsuccessful. 


Petitioners have not argued that the Armed Forces re- 
cruitment messages to encourage voluntary enlistment are 
not in the public interest“—at best, they set forth the 


10 These examples were employed by the Commission in its deci- 
sion herein. (App. 53). Petitioners quote a paragraph from Com- 
missioner Johnson’s dissent herein in which he accepts the uncon- 
troversial nature of such messages and attempts to distinguish 
military recruitment messages on the basis of the draft and the 
Vietnam war. (PB. 9-10). As already shown above, such an attempt 
misconstrues the military recruitment messages by reading extrane- 
ous matters into them. 

11 Tt was the public interest criterion which was the foundation of 
this Court’s decision in the Banzhaf case. The Commission had 
found that in light of the overwhelming evidence on the dangers 
of smoking to one’s health, a licensee could not operate in the pub- 
lie interest, as it was bound by statute to do, if it encouraged its 
listeners to smoke. This Court found that in view of the body of 
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basis for a claim of a different public interest. Indeed, al- 
though neither the licensees nor the Commission raised the 
issue, it might be contended that any large-scale attempts 
to discourage military service might be contrary to the 
public interest. See United States v. Schwimmer, 279 U.S. 
644, 645 (1929) :# 


‘“Whatever tends to lessen the willingness of citizens 
to discharge their duty to bear arms in the country’s 
defense detracts from the strength and safety of the 
government.”’ 


It is difficult even to conceive at this time in our country’s 
existence that any substantial issue could seriously be 
raised that the maintenance by the United States of Armed 
Forces is not in the public interest. Concomitantly, service 
by individuals in the Armed Forces is essential to the main- 
tenance of such Armed Forces. 


That petitioners’ computations indicate that ‘‘it is at 
least as dangerous to enlist in the armed services as it is 
to use tobacco”’ (PB. 20 quoting from Commissioner John- 


son’s dissent) and that the Armed Forces recruiting mes- 
sages present enlistment in the military as desirable (PB. 
7) do not make the cigarette ruling applicable. What pe- 


data on the hazards of smoking, together with the fact that smoking 
was physically addicting and therefore confirmed smokers were 
likely to be unreceptive to information about its dangers, the Com- 
mission could reasonably determine that a spot announcement ap- 
proach was required. Indeed, in light of these facts, the Commis- 
sion stated that but for the enactment by Congress of the Cigarette 
Labeling and Advertising Act of 1965, 15 U.S.C. §§ 1331-39, it 
would have banned cigarette advertising from the air. Based on 
the foregoing, this Court found that whatever else ‘‘public inter- 
est’? might mean, it certainly included the public health and the 
public interest standard thereby justified the very extreme action 
in Banzhaf. 

12 Although Schwimmer’s specific ruling that an alien pacifist 
must be denied citizenship if he refuses to take an oath to bear 
arms in defense of his country has been overruled (Girouard v. 
United States, 328 U.S. 61, 69 (1946)), the language cited is still 
valid. 
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titioners fail to acknowledge is that the military, unlike 
cigarettes, has a multitude of possible uses. 


Cigarettes can only be smoked—and smoking cigarettes 
was deemed to endanger the smoker’s health. The Commis- 
sion and this Court therefore acted to insure that smokers 
would be made aware of the dangers of cigarettes. 


However, the military can—and continues to—serve 
functions deemed vital to this country. It stands ready to 
defend the United States in case of attack, its readiness to 
act helping to reduce the likelihood that such an attack will 
be made. It can supplement local and state police forces 
in time of civil disorders. It may also be called in to pro- 
vide manpower during emergencies of various kinds. The 
simple fact is that there is no significant public controversy 
over whether the United States should maintain Armed 
Forces or whether it should engage in voluntary recruit- 
ment to obtain personnel. 


Under certain circumstances, of course, a particular use 
of the military can become a controversial issue of public 
importance, such as the Vietnam war today. Carriage by 
broadcasters of expressions of views on such an issue is 
subject to the fairness doctrine. However, this does not 
make the military establishment as a whole subject to the 
fairness doctrine. To contend that voluntary military re- 
cruiting must be considered only in light of the Vietnam 
war and the draft, as petitioners do, is to mistake the point. 


That Armed Forces recruitment messages are broadcast 
as public service announcements, that is, free of charge, 
does not add anything to petitioners’ position. Broadcasters 
have an overriding obligation to operate their stations in 
the public interest. 47 U.S.C. § 307. One method of fulfilling 
this obligation is to make time available for public service 
announcements.® Making such time available is not, in any 

13 Such announcements must be listed in the standard broadcast 


station’s program log with the name of the organization or interest 
on whose behalf it is made. 47 C.F.R. § 73.112(a) (8) and Note 4 
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sense, an endorsement by the broadcaster of the various 
public service announcements. The announcements are pre- 
sented for the consideration and appraisal of the audience 
because the broadcaster has determined that they present 
information about which the public in its broadcast area 
should be informed. Whether or not a controversial issue of 
public importance is presented in a public service announce- 
ment, thereby raising questions under the fairness doctrine, 
is an entirely separate question, as the Commission prop- 
erly recognized.“ 


In view of the foregoing considerations, the Commission 
did not act unreasonably in finding that Armed Forces re- 
cruitment messages, in and of themselves, do not raise a 
controversial issue of public importance. 


II. 


ACCESS TO BROADCASTING FACILITIES IS NOT 
GUARANTEED BY THE FIRST AMENDMENT AND 
IT WAS NOT IMPROPER TO REFUSE 


PETITIONERS’ REQUEST FOR TIME ON THE AIR 


Petitioners contend that the refusal of the broadcasters 
and the Commission to make air time available for the 
presentation of their views has produced a ‘‘chilling effect’? 
on their First Amendment rights. (PB. 22). Thus, petition- 


thereto. The same requirements apply to FM broadcast stations 
(47 C.F.R. § 73.282(a)(3)) and to television broadeast stations 
(47 C.F.R. § 73.670(a)(3)). The definition of public service an- 
nouncement set forth in such rules includes recruiting announce- 
ments for Federal Government services. 
14 The Commission in its decision herein stated : 

“Tn reaching the conclusion that no fairness doctrine violation has 
been demonstrated, we do not mean to imply that nothing con- 
nected with a public service announcement could bear upon a con- 
troversial issue of public importance. Such announcements, in par- 
ticular instances, may present one side of a controversy. Here, we 
simply note that there is no indication that any such announcement 
(i.e., one presenting one side of a controversial issue of public im- 
portance) was broadcast by any station in the San Francisco area.”’ 
(App. 55). 
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ers contend without any qualifications or reservations that 
they are entitled to time on the air to oppose voluntary re- 
cruitment announcements for the Armed Forces since the 
‘‘First Amendment requires that the public be allowed to 
make up its own mind after hearing all facts and arguments 
presented with reasonably equal force.”’ (PB. 22). Such a 
contention misconstrues the nature of the First Amendment 
rights at stake in broadcasting.*® 


We begin with the observation that the First Amend- 
ment prohibits governmental interference with the rights 
of free speech and a free press. In Bates v. City of Little 
Rock, 361 U.S. 516 (1960), the Supreme Court stated that 
freedom of speech and a free press ‘“‘are protected not 
only against heavy-handed frontal attack, but also from be- 
ing stifled by more subtle governmental interference.”’ 361 
U.S. at 523. See also Joseph Burstyn, Inc. v. Wilson, 343 
U.S. 495 (1952); Lovell v. City of Griffin, 303 U.S. 444 
(1938) ; and Grosjean v. American Press Co., 297 U.S. 233 
(1936). 


The question which arises when First Amendment rights 
are at stake is how much Government intervention is per- 
missible, not how little. As the Court stated in Near v. Min- 
nesota, 283 U.S. 697 (1931) : 


“The statute in question cannot be justified by reason 
of the fact that the publisher is permitted to show, be- 
fore injunction issues, that the matter published is true 
and is published with good motives and for justifiable 
ends. If such a statute, authorizing suppression and 
injunction on such a basis, is constitutionally valid, it 
would be equally permissible for the legislature to pro- 
vide that at any time the publisher of any newspaper 
could be brought before a court, or even an adminis- 
trative officer (as the constitutional protection may not 
be regarded as resting on mere procedural details) and 
required to produce proof of the truth of his publica- 


15 That the protection afforded by the First Amendment extends 
to broadcasting was made clear in United States v. Paramount 
Pictures, 334 U.S. 181, 166 (1948). 
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tion, or of what he intended to publish and of his mo- 
tives, or stand enjoined. If this can be done, the Legis- 
lature may provide machinery for determining in the 
complete exercise of its discretion what are justifiable 
ends and restrain publication accordingly. And it would 
be but a step to a complete system of censorship.’’ 
(283 U.S. at 721) 


The concept of free speech and a free press necessarily 
carries with it the existence of discretion on the part of the 
publisher or broadcaster with respect to the content of the 
publication or broadcast. The compulsion of particular ex- 
pression which would result from the adoption of petition- 
ers’ position, would be as much an encroachment on free 
expression as is the suppression of particular views. See, 
West Virginia State Board of Education v. Barnette, 319 
US. 624, 641-42 (1943). 


As this Court stated in Banzhaf v. FCC, supra: 


“We do not doubt that official prescription in detail 
or in quantity of what the press must say can be as 
offensive to the principle of a free press as official 
prohibition.’’ (405 F.2d at 1103) 


In the field of broadcasting, the nature of the medium 
makes some governmental regulation necessary since only 
a limited number of persons can broadcast intelligibly at 
the same time. Red Lion, supra, and National Broadcasting 
Co. v. United States, 319 U.S. 190 (1943).*° However, this 


16As the Supreme Court stated in the National Broadcasting case: 
‘‘Freedom of utterance is abridged to many who wish to use the 
limited facilities of radio. Unlike other modes of expression, radio 
inherently is not available to all. That is its unique characteristic, 
and that is why, unlike other modes of expression, it is subject to 
government regulation. Because it cannot be used by all, some who 
wish to use it must be denied. . . . The right of free speech does 
not include . . . the right to use the facilities of radio without a 
license. The licensing system established by Congress in the Com- 
munications Act of 1934 was a proper exercise of its power over 
commerce. The standard it provided for the licensing of stations 
was the ‘public interest, convenience, or necessity’. Denial of a 
station license on that ground, if valid under the Act, is not a de- 
nial of free speech.’ (319 U.S. at 226, 227) 
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is not to say that the limited regulatory system must impose 
a censorship in contravention of the requirements of the 
First Amendment and of the Communications Act of 1934 
itself? This would occur if the Commission were to do 
more than appraise the reasonableness and good faith of 
the licensee’s determination as to the existence of a contro- 
versial issue of public importance. 


Such a system would fly in the face of the explicit Con- 
gressional direction against regulation of program content 
as set forth in the Communications Act, 47 U.S.C. § 326. The 
Commission has, from the beginning of the fairness doc- 
trine, refused to make determinations concerning program- 
ming decisions de novo, but has correctly confined its re- 
view to the question of the good faith and reasonableness 
of the broadeaster. Report on Editorializing, supra, 13 
F.C.C. at 1251-6, 25 P & F Radio Reg. at 1907-11. This was 
the cornerstone of the fairness doctrine approved in Red 
Lion, supra. 


Petitioners cite Banzhaf v. FCC, supra, as precedent for 


their contention that they are constitutionally guaranteed 
free air time to discuss their views."* But, in Banzhaf, this 
Court expressed its awareness of the ‘‘dangers of censor- 
ship or pervasive supervision” arising from the considera- 
tion of program content by the Commission and recognized 


17 Section 326 of the Communications Act provides: 

“‘Nothing in this chapter shall be understood or construed to give 
the Commission the power of censorship over the radio communi- 
eations or signals transmitted by any radio station, and no regula- 
tion or condition shall be promulgated or fixed by the Commission 
which shall interfere with the right of free speech by means of radio 
communication. 

18 Petitioners would for all practical purposes make broadeast li- 
censees ‘‘common carriers’? despite the express language of the 
Communications Act which states that ‘‘. . . a person engaged in 
radio broadcasting shall not, insofar as such person is so engaged, 
be deemed a common ecarrier.’’ (47 U.S.C. § 153(h)). See, Massa- 
chusetts Universalist Convention v. Hildreth & Rogers Co., 183 
F.2d 497 (Ist Cir. 1950) ; McIntire v. William Penn Broadcasting 
Co., 151 F.2d 597 (3d Cir. 1945), cert denied, 327 U.S. 779 (1946). 
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as well that there must not be an ‘‘impermissibly broad in- 
trusion upon a licensee’s individual responsibility for pro- 
gramming.’’ (405 F.2d at 1096). Moreover, the Court made 
it clear that its upholding of the cigarette ruling of the 
Commission ‘‘neither forbids nor requires the publication 
of any specific material.’’ (405 F.2d at 1096). 


‘‘The Commission has made no effort to dictate the 
content of the required anti-cigarette broadcasts. It 
has emphasized that the responsibility for content, 
source, specific volume, and precise timing rests with 
the good faith discretion of the licensee. 

“The cigarette ruling does not convert the Com- 
mission into either a censor or a big brother. But we 
emphasize that our cautious approval of the particular 
decision does not license the Commission to scan the 
airwaves for offensive material with no more discrim- 
inating a lens than the ‘public interest’ or even the 
‘public health’.’’ (405 F.2d at 1099) (footnote omitted). 

Nor did the Supreme Court in Red Lion Broadcasting 
Co. v. FCC, 395 U.S. 367 (1969), provide any material sup- 
port for petitioners’ contention. The Supreme Court in 
the Red Lion case upheld the validity of the fairness doc- 
trine (1) as applied by the Commission in a particular case 
to require a broadcaster to provide reply time for an indi- 
vidual who had been personally attacked during a broad- 
cast on the broadcaster’s radio station and (2) as codified 
by the Commission in regulations concerning personal at- 
tack and political editorials which required a broadcaster 
to provide reply time to individuals or groups which are 
personally attacked during a presentation of views on a 
controversial issue of public importance on a station of the 
broadcaster and to candidates not endorsed, or opposed, 
by the broadcaster in editorials. There is no question of a 
personal attack directed against petitioners in the case be- 
fore the Court, nor are petitioners candidates for, or spokes- 
men of a candidate for, public office. 


In upholding the validity of the fairness doctrine in Red 
Lion, the Supreme Court made clear its awareness of the 
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constitutional and statutory limitations upon the authority 
of the Commission. The Commission’s rules and regula- 
tions must ‘‘fall short of abridgement of the freedom of 
speech and press, and of the censorship proscribed by § 326 
of the Act.’ (395 U.S. at 382). Moreover, the Court ruled 
that the Commission must not be ‘‘left with a free hand to 
vindicate its own idiosyncratic conception of the public in- 
terest or of the requirements of free speech.’’ (395 U.S. 
at 395). 


Specific regulations, like those concerning personal at- 
tacks and political editorializing upheld in Red Lion, pre- 
vent the development of ‘‘unlimited private censorship op- 
erating in a medium not open to all.’’ (395 U.S. at 392) 
(emphasis added). Day-by-day supervision by the Com- 
mission, however, would entail government censorship. The 
real control of the Commission over broadcasters lies in 
the licensing power of the Commission, which was recog- 
nized by the Supreme Court in Red Lion. 


Petitioners’ First Amendment argument raises nothing 
new. This Court has already clearly determined that the 
Commission’s CATV non-duplication rules as well as its 
licensing rules do not amount to prior restraint of speech 
in violation of the First Amendment. In Buckeye Cablevi- 
sion, Inc. v. FCC, 128 U.S. App. D.C. 262, 387 F.2d 220 
(D.C. Cir. 1967), it was held that the restraint imposed by 
the non-duplication rules is no more than ‘‘is reasonably 
required to effectuate the public interest requirement of 
the Act.’’ (387 F.2d at 225). 


Likewise, in Carter Mountain Transmission Corp. v. 
FCC, 116 U.S. App. D.C. 93, 321 F.2d 359 (D.C. Cir. 1963), 
where denial of a license to a microwave carrier seeking to 
serve a CATV system was labeled a prior restraint, this 
Court said: 


“It may be assumed that any denial of a license to 
transmit radio or television programs keeps off the 
air, and hence deprives the public of, the material 
which the applicant desires to communicate. But that 
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does not mean that the Commission must grant every 
license which is requested. Nor does it mean that the 
whole statutory system of regulations is invalid. Quite 
the contrary is true: a denial of a station license, validly 
made because the standard of ‘public interest, con- 
venience, or necessity’ has not been met, is not a denial 
of free speech. See National Broadcasting Co. v. United 
States, 319 U.S. 190, 226-227, 63 S.Ct. 997, 87 L.Ed. 1344 
(1943).? (321 F.2d at 364) 

Similarly, the denial of an opportunity to broadcast the 
proffered spot message is not a denial of any constitution- 
ally guaranteed right to speech. The broadcasters deter- 
mined that petitioners are not entitled to air time for this 
purpose, and the Commission found those decisions were 
not unreasonable. Absent a clear abuse of discretion by 
each of the stations and the Commission, their decisions 
should stand. To hold otherwise would endanger free 
speech and freedom of the press in broadeasting by creat- 
ing, in the words of Red Lion, supra, at 396, ‘‘an official 
government view dominating public broadcasting.’’ 


CONCLUSION 


For the reasons stated above, the decision of the Federal 
Communications Commission should be affirmed. 
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